TDS PROVISIONS UNDER KGST/CGST ACT, 2017

51. Tax deduction at source.- (1) Notwithstanding anything to the contrary contained in this Act,
the Government may mandate,-
a. adepartment or establishment of the Central Government or State Government; or
b. local authority; or

Section 2 of 69 of KGST Act, 2017, reads as under:—

(69) “local authority” means—

(a) a “Panchayat” as defined in clause (d) of article 243 of the Constitution;

(b) a “Municipality” as defined in clause (e) of article 243P of the Constitution;

(c) a Municipal Committee, a Zilla Parishad, a District Board, and any other authority legally
entitled to, or entrusted by the Central Government or any State Government with the control
or management of a municipal or local fund;

(d) a Cantonment Board as defined in section 3 of the Cantonments Act, 2006 (Central Act 41 of
2006); (e) a Regional Council or a District Council constituted under the Sixth Schedule to the

Constitution;
(f) a Development Board constituted under article 371 of the Constitution; or (g) a Regional
Council constituted under article 371A of the Constitution;

c. Governmental agencies; or
d. (@) an authority or a board or any other body, -

(i) set up by an Act of Parliament or a State Legislature; or
(i) established by any Government,

with fifty-one per cent. or more participation by way of equity or control, to carry out any function;

(b) Society established by the Central Government or the State
Government or a Local Authority under the Societies Registration
Act, 1860 (21 of 1860);

(c) public sector undertakings

(hereafter in this section referred to as “the deductor”), to deduct tax at the rate of one per
cent. From the payment made or credited to the supplier (hereafter in this section referred
to as “the deductee”) of taxable goods or services or both, where the total value of such

supply, under a contract, exceeds two lakh and fifty thousand rupees:

Provided that no deduction shall be made if the location of the supplier and the place
of supply is in a State or Union territory which is different from the State or, as the
case may be, Union territory of registration of the recipient.

Explanation.—For the purpose of deduction of tax specified above, the value of
supply shall be taken as the amount excluding the central tax, State tax, integrated tax
and cess indicated in the invoice.

(2) The amount deducted as tax under this section shall be paid to the Government by the
deductor within ten days after the end of the month in which such deduction is made, in such manner
as may be prescribed.

(3) The deductor shall furnish to the deductee a certificate mentioning therein the contract
value, rate of deduction, amount deducted, amount paid to the Government and such other particulars
in such manner as may be prescribed.

(4) If any deductor fails to furnish to the deductee the certificate, after deducting the tax at
source, within five days of crediting the amount so deducted to the Government, the deductor shall
pay, by way of a late fee, a sum of one hundred rupees per day from the day after the expiry of such
five day period until the failure is rectified, subject to a maximum amount of five thousand rupees.

(5) The deductee shall claim credit, in his electronic cash ledger, of the tax deducted and
reflected in the return of the deductor furnished under sub-section (3) of section 39, in such manner as
may be prescribed



Section 39(3) reads as under:-

39. Furnishing of returns.- (3) Every registered person required to deduct tax at source under the
provisions of section 51 shall furnish, in such form and manner as may be prescribed, a return,
electronically, for the month in which such deductions have been made within ten days after the
end of such month.

(6) If any deductor fails to pay to the Government the amount deducted as tax under sub-
section (1), he shall pay interest in accordance with the provisions of sub-section (1) of section 50, in
addition to the amount of tax deducted.

Section 50(1) reads as under:-

50. Interest on delayed payment of tax.- (1) Every person who is liable to pay tax in accordance
with the provisions of this Act or the rules made thereunder, but fails to pay the tax or any part
thereof to the Government within the period prescribed, shall for the period for which the tax
or any part thereof remains unpaid, pay, on his own, interest at such rate, not
exceeding eighteen per cent., as may be notified by the Government on the
recommendations of the Council.

(7) The determination of the amount in default under this section shall be made in the
manner specified in section 73 or section 74.

Section 73 & 74 reads as under:-

“73. Determination of tax not paid or short paid or erroneously refunded or input tax credit wrongly
availed or utilised for any reason other than fraud or any wilful misstatement or suppression of facts.-
(1) Where it appears to the proper officer that any tax has not been paid or short paid or erroneously
refunded, or where input tax credit has been wrongly availed or utilised for any reason, other than the
reason of fraud or any wilful misstatement or suppression of facts to evade tax, he shall serve notice on
the person chargeable with tax which has not been so paid or which has been so short paid or to whom

the refund has erroneously been made, or who has wrongly availed or utilised input tax credit,
requiring him to show cause as to why he should not pay the amount specified in the notice along with
interest payable thereon under section 50 and a penalty leviable under the provisions of this Act or the
rules made thereunder.

(2) The proper officer shall issue the notice under sub-section (1) at least three months prior
to the time limit specified in sub-section (10) for issuance of order.

(3) Where a notice has been issued for any period under sub-section (1), the proper officer
may serve a statement, containing the details of tax not paid or short paid or erroneously refunded or
input tax credit wrongly availed or utilised for such periods other than those covered under sub-
section (1), on the person chargeable with tax.

(4) The service of such statement shall be deemed to be service of notice on such person
under sub-section (1), subject to the condition that the grounds relied upon for such tax periods other
than those covered under sub-section (1) are the same as are mentioned in the earlier notice.

(5) The person chargeable with tax may, before service of notice under sub-section (1) or, as
the case may be, the statement under sub-section (3), pay the amount of tax along with interest
payable thereon under section 50 on the basis of his own ascertainment of such tax or the tax as
ascertained by the proper officer and inform the proper officer in writing of such payment.

(6) The proper officer, on receipt of such information, shall not serve any notice under sub-
section (1) or, as the case may be, the statement under sub-section (3), in respect of the tax so paid or
any penalty payable under the provisions of this Act or the rules made thereunder.

(7) Where the proper officer is of the opinion that the amount paid under sub-section (5) falls
short of the amount actually payable, he shall proceed to issue the notice as provided for in sub-
section (1) in respect of such amount which falls short of the amount actually payable.

(8) Where any person chargeable with tax under sub-section (1) or sub-section (3) pays the
said tax along with interest payable under section 50 within thirty days of issue of show cause notice,
no penalty shall be payable and all proceedings in respect of the said notice shall be deemed to be
concluded.

(9) The proper officer shall, after considering the representation, if any, made by person
chargeable with tax, determine the amount of tax, interest and a penalty equivalent to ten per cent. of
tax or ten thousand rupees, whichever is higher, due from such person and issue an order.



(10) The proper officer shall issue the order under sub-section (9) within three years from
the due date for furnishing of annual return for the financial year to which the tax not paid or short
paid or input tax credit wrongly availed or utilised relates to or within three years from the date of
erroneous refund.

(11) Notwithstanding anything contained in sub-section (6) or sub-section (8), penalty under
sub-section (9) shall be payable where any amount of self-assessed tax or any amount collected as tax
has not been paid within a period of thirty days from the due date of payment of such tax.

74. Determination of tax not paid or short paid or erroneously refunded or input tax credit wrongly
availed or utilised by reason of fraud or any wilful misstatement or suppression of facts.- (1)
Where it appears to the proper officer that any tax has not been paid or short paid or erroneously
refunded or where input tax credit has been wrongly availed or utilised by reason of fraud, or any
wilful misstatement or suppression of facts to evade tax, he shall serve notice on the person chargeable
with tax which has not been so paid or which has been so short paid or to whom the refund has
erroneously been made, or who has wrongly availed or utilised input tax credit, requiring him to show
cause as to why he should not pay the amount specified in the notice along with interest payable
thereon under section 50 and a penalty equivalent to the tax specified in the notice.

(2) The proper officer shall issue the notice under sub-section (1) at least six months prior to
the time limit specified in sub-section (10) for issuance of order.

(3) Where a notice has been issued for any period under sub-section (1), the proper officer
may serve a statement, containing the details of tax not paid or short paid or erroneously refunded or
input tax credit wrongly availed or utilised for such periods other than those covered under sub-
section (1), on the person chargeable with tax.

(4) The service of statement under sub-section (3) shall be deemed to be service of notice
under sub-section (1) of section 73, subject to the condition that the grounds relied upon in the said
statement, except the ground of fraud, or any wilful- misstatement or suppression of facts to evade tax,
for periods other than those covered under sub-section (1) are the same as are mentioned in the earlier
notice.

(5) The person chargeable with tax may, before service of notice under sub-section (1), pay
the amount of tax along with interest payable under section 50 and a penalty equivalent to fifteen per
cent. of such tax on the basis of his own ascertainment of such tax or the tax as ascertained by the
proper officer and inform the proper officer in writing of such payment.

(6) The proper officer, on receipt of such information, shall not serve any notice under sub-
section (1), in respect of the tax so paid or any penalty payable under the provisions of this Act or the
rules made thereunder.

(7) Where the proper officer is of the opinion that the amount paid under sub-section (5) falls
short of the amount actually payable, he shall proceed to issue the notice as provided for in sub-
section (1) in respect of such amount which falls short of the amount actually payable.

(8) Where any person chargeable with tax under sub-section (1) pays the said tax along with
interest payable under section 50 and a penalty equivalent to twenty five per cent. of such tax within
thirty days of issue of the notice, all proceedings in respect of the said notice shall be deemed to be
concluded.

(9) The proper officer shall, after considering the representation, if any, made by the person

chargeable with tax,

determine the amount of tax, interest and penalty due from such person and issue an order.

(10) The proper officer shall issue the order under sub-section (9) within a period of five
years from the due date for furnishing of annual return for the financial year to which the tax not paid
or short paid or input tax credit wrongly availed or utilised relates to or within five years from the date
of erroneous refund.

(11) Where any person served with an order issued under sub-section (9) pays the tax along
with interest payable thereon under section 50 and a penalty equivalent to fifty per cent. of such tax
within thirty days of communication of the order, all proceedings in respect of the said notice shall be
deemed to be concluded.

Explanation 1.— For the purposes of section 73 and this section, —
(i) the expression “all proceedings in respect of the said
notice” shall not include proceedings under section

132;

(i) where the notice under the same proceedings is issued
to the main person liable to pay tax and some other
persons, and such proceedings against the main
person have been concluded under section 73 or
section 74, the proceedings against all the persons
liable to pay penalty under sections 122, 125, 129
and 130 are deemed to be concluded.



Explanation 2.—For the purposes of this Act, the expression “suppression” shall
mean non- declaration of facts or information which a taxable person is required to
declare in the return, statement, report or any other document furnished under this
Act or the rules made thereunder, or failure to furnish any information on being
asked for, in writing, by the proper officer.”

(8) The refund to the deductor or the deductee arising on account of excess or erroneous
deduction shall be dealt with in accordance with the provisions of section 54:

Provisions of 54 reads as under:-

“54. Refund of tax.- (1) Any person claiming refund of any tax and interest, if any, paid on

such tax or any other amount paid by him, may make an application before the expiry of two years from

the relevant date in such form and manner as may be prescribed:

Provided that a registered person, claiming refund of any balance in the
electronic cash ledger in accordance with the provisions of sub-section (6) of
section 49, may claim such refund in the return furnished under section 39 in

such manner as may be prescribed.

(2) A specialized agency of the United Nations Organization or any Multilateral Financial
Institution and Organization notified under the United Nations (Privileges and Immunities) Act, 1947
(Central Act 46 of 1947), Consulate or Embassy of foreign countries or any other person or class of
persons, as notified under section 55, entitled to a refund of tax paid by it on inward supplies of goods
or services or both, may make an application for such refund, in such form and manner as may be
prescribed, before the expiry of six months from the last day of the quarter in which such supply was
received.

(3) Subject to the provisions of sub-section (10), a registered person may claim refund of
any unutilised input tax credit at the end of any tax period:

Provided that no refund of unutilised input tax credit shall be allowed in cases other
than-
(i) zero-rated supplies made without payment of tax;
(i) where the credit has accumulated on account of rate of tax on
inputs being higher than the rate of tax on output supplies
(other than nil rated or fully exempt supplies), except supplies
of goods or services or both as may be notified by the
Government on the recommendations of the Council:
Provided further that no refund of unutilised input tax credit shall be allowed in cases
where the goods exported out of India are subjected to export duty:
Provided also that no refund of input tax credit shall be allowed, if the supplier of

goods or services or both claims refund of the integrated tax paid on such supplies.
(4) The application shall be accompanied by—
(a) such documentary evidence as may be prescribed to establish that a refund is due to
the applicant; and
(b) such documentary or other evidence (including the documents referred to in section
33) as the applicant may furnish to establish that the amount of tax
and interest, if any, paid on such tax or any other amount paid in
relation to which such refund is claimed was collected from, or
paid by, him and the incidence of such tax and interest had not
been passed on to any other person:
Provided that where the amount claimed as refund is less than two lakh rupees, it shall
not be necessary for the applicant to furnish any documentary and other evidences but
he may file a declaration, based on the documentary or other evidences available with
him, certifying that the incidence of such tax and interest

had not been passed on to any other person.

(5) If, on receipt of any such application, the proper officer is satisfied that the whole or part
of the amount claimed as refund is refundable, he may make an order accordingly and the amount so
determined shall be credited to the Fund referred to in section 57.

(6) Notwithstanding anything contained in sub-section (5), the proper officer may, in the
case of any claim for refund on account of zero-rated supply of goods or services or both made by
registered persons, other than such category of registered persons as may be notified by the
Government on the recommendations of the Council, refund on a provisional basis, ninety per cent.
of the total amount so claimed, excluding the amount of input tax credit provisionally accepted, in



such manner and subject to such conditions, limitations and safeguards as may be prescribed and
thereafter make an order under sub-section (5) for final settlement of the refund claim after due
verification of documents furnished by the applicant.

(7) The proper officer shall issue the order under sub-section (5) within sixty days from the
date of receipt of application complete in all respects.

(8) Notwithstanding anything contained in sub-section (5), the refundable amount shall,
instead of being credited to the Fund, be paid to the applicant, if such amount is relatable to—

(a) refund of tax paid on zero-rated supplies of goods or services or both or

on inputs or input services used in making such zero-rated supplies;

(b) refund of unutilised input tax credit under sub-section (3);

(c) refund of tax paid on a supply which is not provided, either wholly or
partially, and for which invoice has not been issued, or where a refund
voucher has been issued;

(d) refund of tax in pursuance of section 77,

(e) the tax and interest, if any, or any other amount paid by the applicant, if he
had not passed on the incidence of such tax and interest to any other
person; or

(f) the tax or interest borne by such other class of applicants as the
Government may, on the recommendations of the Council, by
notification, specify.

(9) Notwithstanding anything to the contrary contained in any judgment, decree, order or
direction of the Appellate Tribunal or any court or in any other provisions of this Act or the rules made
thereunder or in any other law for the time being in force, no refund shall be made except in
accordance with the provisions of sub-section (8).

(10) Where any refund is due under sub-section (3) to a registered person who has defaulted
in furnishing any return or who is required to pay any tax, interest or penalty, which has not been
stayed by any court, Tribunal or Appellate Authority by the specified date, the proper officer may—

(a) withhold payment of refund due until the said person has furnished the return or
paid the tax, interest or penalty, as the case may be;

(b) deduct from the refund due, any tax, interest, penalty, fee or any other amount
which the taxable person is liable to pay but which remains unpaid under this
Act or under the existing law.

Explanation.—For the purposes of this sub-section, the expression “specified

date” shall mean the last date for filing an appeal under this Act.

(11) Where an order giving rise to a refund is the subject matter of an appeal or further
proceedings or where any other proceedings under this Act is pending and the Commissioner is of the
opinion that grant of such refund is likely to adversely affect the revenue in the said appeal or other
proceedings on account of malfeasance or fraud committed, he may, after giving the taxable person
an opportunity of being heard, withhold the refund till such time as he may determine.

(12) Where a refund is withheld under sub-section (11), the taxable person shall,
notwithstanding anything contained in section 56, be entitled to interest at such rate not exceeding six
per cent. as may be notified on the recommendations of the Council, if as a result of the appeal or
further proceedings he becomes entitled to refund.

(13) Notwithstanding anything to the contrary contained in this section, the amount of
advance tax deposited by a casual taxable person or a non-resident taxable person under sub- section
(2) of section 27, shall not be refunded unless such person has, in respect of the entire period for
which the certificate of registration granted to him had remained in force, furnished all the returns
required under section 39.

(14) Notwithstanding anything contained in this section, no refund under sub-section (5) or
sub-section (6) shall be paid to an applicant, if the amount is less than one thousand rupees.

Explanation.—For the purposes of this section,—

(1) “refund” includes refund of tax paid on zero-rated supplies of goods or services or both or
on inputs or input services used in making such zero-rated supplies, or refund of tax on the supply of
goods regarded as deemed exports, or refund of unutilised input tax credit as provided under sub-
section (3).

(2) “relevant date” means —

(a) in the case of goods exported out of India where a refund of tax paid is available
in respect of goods themselves or, as the case may be, the inputs or input
services used in such goods,—

(i) if the goods are exported by sea or air, the date
on which the ship or the aircraft in which such
goods are loaded, leaves India; or

(ii) if the goods are exported by land, the date on
which such goods pass the frontier; or

(iii) if the goods are exported by post, the date of

despatch of goods by the Post Office



concerned to a place outside India;

(b) in the case of supply of goods regarded as deemed exports where a refund of tax paid
is available in respect

of the goods, the date on which the return relating to such deemed exports is
furnished;

(c) in the case of services exported out of India where a refund of tax paid is available
in respect of services themselves or, as the case may be, the inputs or input
services used in such services, the date of—

(i) receipt of payment in convertible foreign exchange, where the
supply of services had been completed prior to the receipt of
such payment; or

(ii) issue of invoice, where payment for the services had been
received in advance prior to the date of issue of the invoice;

(d) in case where the tax becomes refundable as a consequence of judgment, decree,
order or direction of the Appellate Authority, Appellate Tribunal or any court, the
date of communication of such judgment, decree, order or direction;

(e) in the case of refund of unutilised input tax credit under sub-section (3), the end of
the financial year in which such claim for refund arises;

(f) in the case where tax is paid provisionally under this Act or the rules made

thereunder, the date of adjustment of tax after the final assessment thereof;

(g) in the case of a person, other than the supplier, the date of receipt of goods or

services or both by such person; and

(h) in any other case, the date of payment of tax.

Provided that no refund to the deductor shall be granted, if the amount deducted has been
credited to the electronic cash ledger of the deductee.

TAX DEDUCTED AT SOURCE (TDS) PROVISIONS UNDER KGST RULES, 2017

66. Form and manner of submission of return by a
person required to deduct tax at source.-

(1) Every registered person required to deduct tax at
source under section 51 (hereafter in this rule
referred to as deductor) shall furnish a return in
FORM GSTR-7 electronically through the
common portal either directly or from a
Facilitation Centre notified by the Commissioner.

(2) The details furnished by the deductor under sub-rule
(1) shall be made available electronically to each of the
suppliers in Part C of FORM GSTR-2A and FORM-
GSTR- 4A on the common portal after the due date of
filing of FORM GSTR-7.

(3) The certificate referred to in sub-section (3) of
section 51 shall be made available electronically
to the deductee on the common portal in FORM
GSTR-7A on the basis of the return furnished
under sub-rule (1).
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